
IN THE COURT OF CHANCERY FOR THE STATE OF DELAWARE

WAL-MART STORES, INC.,

Plaintiff,

v.

HARRY J. MULLANY III, and
CVS CAREMARK CORPORATION,

Defendants.

)
)
)
)
)
)
)
)
)
)

C. A. No. ________

VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF

Plaintiff Wal-Mart Stores, Inc., by and through its undersigned counsel, for its Verified

Complaint for Injunctive Relief alleges as follows:

NATURE OF THE ACTION

1. Plaintiff Wal-Mart Stores, Inc. (“Walmart”) brings this action to halt the

threatened and imminent breach of a binding and enforceable covenant not to compete executed

by defendant Harry Mullany, a former Executive Vice President for Walmart. Despite his

contractual commitment to the contrary, Mullany has accepted a leadership position with CVS

Caremark Corporation, a direct competitor of Walmart. As explained below, Walmart promptly

informed CVS of Mullany’s existing covenant not to compete, nonetheless, CVS has indicated

that it intends to employ Mullany in contravention of that agreement. Walmart will be

irreparably injured if Mullany, with the support and assistance of CVS, is permitted to breach his

covenant not to compete with Walmart. Accordingly, Mullany should be restrained from

engaging in employment with CVS, and CVS should be restrained from employing Mullany.

Furthermore, Mullany should be restrained from divulging or misappropriating Walmart’s trade

secrets and be ordered to return any of Walmart’s confidential, proprietary or trade secret

information to Walmart immediately.
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PARTIES, JURISDICTION AND VENUE

2. Plaintiff Wal-Mart Stores, Inc. (“Walmart” or “Plaintiff”), is a Delaware

corporation with a principal place of business located at 702 SW 8th Street, Bentonville,

Arkansas, 72716.

3. Walmart is the world’s leading discount retailer, serving customers and members

more than 200 million times per week at more than 8,500 retail units through its operation of

discount department stores and warehouse stores throughout the United States and in 15

countries worldwide. Generally, Walmart’s stores are large, free-standing, generally single-floor

structures with retail space several times larger than traditional retailers in the sector, providing

for a large amount and many different types of food and merchandise.

4. Walmart first began establishing pharmacies in its retail stores in the mid-1980’s.

Currently, there is a pharmacy in nearly every Walmart store in the United States. Walmart’s

Health and Wellness business encompasses its prescription pharmaceutical and over-the-counter

pharmaceutical businesses, optical business, and medical clinics. The Health and Wellness

business accounts for approximately ten percent of Walmart’s nationwide revenue and is a

significant part of Walmart’s retail operations. Walmart’s Health and Wellness business, along

with its consumables business (made up of goods such as toilet paper, detergent, deodorant, and

toothpaste) and health and beauty aid business, constitute the Health and Wellness/Consumables

business unit, one of Walmart’s four retail business units. Walmart’s other retail business units

are the Grocery business unit, the “Hardline” business unit (made up of electronics, sporting

goods, office furniture and equipment divisions), and the “Softline” business unit (made up of

the apparel and home furnishings divisions).
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5. Until he separated from Walmart on November 5, 2010, Defendant Harry J.

Mullany III (“Mullany” or “Defendant”) was a key member of Walmart’s senior management,

and as such possessed significant knowledge of and experience with Walmart’s business,

including without limitation detailed knowledge of Walmart’s four retail business units, its long-

and short-term business strategies, acquisition strategies, real estate strategies, marketing

strategies, online sales and marketing strategies, merchandising strategies, price strategies, store

operations, supply chain and logistics, costs, efficiencies, human resources, current geographic

markets, and strategies for expansion in current or potential geographic markets.

6. Mullany is a citizen of the Commonwealth of Pennsylvania whose last known

address is 107 Waverly Circle, Phoenixville, PA 19460.

7. As will be described in more detail below, on December 29, 2009, Mullany

signed a covenant not to compete in exchange for a promotion and continued employment with

Walmart. In connection with his covenant not to compete, Mullany expressly consented to

jurisdiction before the courts of the State of Delaware for the purpose of any action relating to

the interpretation, validity or enforcement of his covenant-not-to-compete.

8. This Court has personal jurisdiction over Mullany by virtue of his written and

informed consent.

9. Defendant CVS Caremark Corporation (“CVS”) is a Delaware corporation with a

principal place of business located at One CVS Drive, Woonsocket, Rhode Island, 02895.

10. Upon information and belief, CVS is the largest pharmacy health care provider in

the United States, and owns one of the United States’ largest retail pharmacy chains, with over

7,000 stores in over 40 states. Upon information and belief, CVS fills more than one out of

every six retail prescriptions in the United States, and more than one out of every five retail
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prescriptions in the markets it serves. Upon information and belief, CVS also operates over 550

medical clinics in the United States.

11. This Court has personal jurisdiction over CVS due to its incorporation in

Delaware.

FACTS

A. Mullany’s Employment With Walmart

12. Mullany was hired by Walmart in or about January, 2006, as a Senior Vice

President and President of Walmart’s Northeast Division, one of six Walmart divisions (at that

time) in the United States. In that position, Mullany was responsible for overseeing store

operations for 587 Walmart stores in thirteen states (Virginia, West Virginia, Pennsylvania, New

York, New Hampshire, New Jersey, Maryland, Delaware, Maine, Massachusetts, Connecticut,

Rhode Island, and Vermont). In this management position, Mullany was knowledgeable

regarding Walmart’s strategies for efficient store operation, including without limitation human

resources, merchandising, store layout, and pricing. As part of his operational responsibilities,

Mullany was also familiar with each of Walmart’s four retail business units, and Walmart’s

strategies to expand its sales and market share for each business unit. Mullany’s knowledge of

Walmart’s business strategies was not limited to specific strategies for the geographic regions in

which he managed store operations; rather, he was privy to Walmart’s national strategies, and

was responsible for implementing those strategies in the northeastern United States.

13. In addition to Mullany’s in-depth knowledge of Walmart’s confidential and

proprietary information and strategies regarding store operations, he was also involved in and

had knowledge of Walmart’s real estate strategies, both for his Northeast Division and

nationally. These real estate strategies related to Walmart’s expansion into new geographic
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markets either via building or purchasing new stores, relocation of current stores within

geographic markets, or the remodeling of current Walmart stores.

14. In late 2009 and early 2010, Walmart implemented an organizational change with

regard to its United States operations. In the new organizational structure, the six geographical

Divisions of Walmart’s store operations were consolidated and combined with Walmart’s

Logistics and Real Estate divisions, which had previously been centralized at Walmart’s

Bentonville, Arkansas corporate headquarters. Three distinct business units were thereby

created: Walmart North, Walmart South, and Walmart West.

15. As part of that organizational change, Mullany was promoted to Executive Vice

President and President of Walmart North. As Executive Vice President and President of

Walmart North, Mullany’s direct superior was the CEO of Walmart’s United States operations.

His business duties were significantly expanded to include not only the oversight of store

operations as described above, but responsibility for the real estate and supply chain functions

for 1,312 stores in 19 states (Illinois, Indiana, Kentucky, Michigan, Ohio, North Carolina,

Virginia, West Virginia, Pennsylvania, New York, New Hampshire, New Jersey, Maryland,

Delaware, Maine, Massachusetts, Connecticut, Rhode Island, and Vermont).

16. In his new role as Executive Vice President and President of Walmart North,

Mullany was given increased authority, autonomy, and responsibility. In addition to the

responsibilities relating to store operation he had as President of Walmart’s Northeast Division,

Mullany had new responsibilities relating to real estate and logistics, and had those divisions

transferred to him for the nineteen states under his charge. Mullany was charged with current

tactical responsibility for operations for each of these stores, and given additional forward-

looking strategic responsibilities – he was charged with the creation and development of national
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strategies relating to store operation, real estate, and logistics, and the implementation of those

strategies in Walmart North’s geographic footprint. To further those strategic goals, Mullany

had frequent communications, including regular participation in weekly video-conference

meetings, with the Presidents of Walmart South and Walmart West, along with other senior

executives throughout Walmart’s business. In short, Mullany had knowledge of the strategy and

tactics for Walmart’s entire United States business.

17. Mullany was also included in discussions regarding potential corporate

acquisitions by Walmart. Mullany additionally had knowledge of, and access to, Walmart’s

current financial documents and projections for fiscal year 2012 (beginning on February 1,

2011), one-year operational plans for each of its various business units, as well as to multi-year

strategic plans for each of those units, on both a regional and national basis. Mullany also had

knowledge of, and access to, Walmart’s sales, pricing, merchandising, and advertising strategies

for the 2010 holiday season.

18. As an example of Mullany’s strategic role, he was charged with creating and

developing strategies for Walmart’s expansion into “smaller-format” stores. While many of

Walmart’s stores are very large, in excess of 80,000 square feet, in many urban and some rural

markets, such a large store is not feasible for a myriad of reasons, including lack of space,

regulatory issues, and elevated real estate values. Accordingly, Walmart sought to enter those

markets via “smaller-format” stores in order to compete directly in the retail market with retail

pharmacies, groceries, and other smaller-footprint retailers. “Smaller-format” stores are not only

smaller – between approximately 10,000 and 20,000 square feet – but since they are smaller, the

focus of the stores, including the merchandising strategies, layout, and price strategies, is

critically important. Mullany was the executive sponsor of Walmart’s “smaller-format” strategy,
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and was intimately involved in all facets of Walmart’s pilot “smaller-format” program, including

merchandising, store layout, pricing strategies, and real estate issues, as well as plans to roll out

Walmart’s “smaller-format” plan on a larger scale. The particulars of Walmart’s “smaller-

format” effort are highly confidential, and Walmart has undertaken reasonable efforts to

maintain their confidentiality.

B. Mullany Enters A Non-Compete Agreement With Walmart

19. On or about December 29, 2009, in exchange for his continued employment with

Walmart and his promotion to Executive Vice President and President of Walmart North,

Mullany executed a Post-Termination Agreement and Covenant Not to Compete (the

“Agreement”) with Walmart. In the Agreement, Mullany promised that, for a period of two (2)

years after the date of termination of his employment with Walmart, he would not “own,

manage, operate, finance, join, control, advise, consult, render services to, have a current or

future interest in, or participate in the ownership, management, operation, financing, or control

of, or be employed by or connected in any manner with” any “Competing Business” and/or any

“Global Retail Business” or “participate in any other activity that risks the use or disclosure of

Confidential Information either overtly by [Mullany] or inevitably through the performance of

such activity by [Mullany].” (See Post-Termination Agreement and Covenant Not to Compete,

attached hereto as Exhibit A, § 4(A)(i)). The Agreement defined “Confidential Information” as:

[P]rivate, sensitive, confidential, proprietary, and trade secret information
including but not limited to, information regarding Walmart’s products or
services, strategies, research and development efforts, logistics, transportation,
selling and delivery plans, geographic markets, developing or potential
geographic markets, developing or potential product markets, mergers,
acquisitions, divestitures, data, business methods, computer programs and related
source and object code, supplier and customer relationships, contacts and
information, methods or sources of product manufacture, know-how, product or
service cost or pricing, personnel allocation or organizational structure, business,
marketing, development and expansion or contraction plans, information
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concerning the legal or financial affairs of Walmart, any other non-public
information, and any other information protected by the Nondisclosure and
Restricted Use Agreement executed by [Mullany]. (See Ex. A, § 1(D)).

20. On or about March 23, 2010, Mullany and Walmart entered into an Amendment

of Agreement (the “Amendment”). The Amendment to the Agreement removed the off-set

provision relating to Mullany’s “Transition Payments,” and also re-defined “Competing

Business” and “Global Retail Business.” The Amendment of Agreement is attached hereto as

Exhibit B.

21. The Amendment defines “Competing Business” to include:

any general or specialty retail, grocery, wholesale membership club, or
merchandising business, inclusive of its respective parent companies, subsidiaries,
and/or affiliates, that: (a) sells goods or merchandise at retail to consumers and/or
businesses (whether through physical locations, via the internet or combined) or
has plans to sell goods or merchandise at retail to consumers and/or businesses
(whether through physical locations, via the internet or combined) within twelve
(12) months following [Mullany’s] last day of employment with Walmart in the
United States; and (b) has gross annual consolidated sales volume or revenues
attributable to its retail operations (whether through physical locations, via the
internet or combined) equal to or in excess of U.S.D. $5 billion.

(See Ex. B, § 4(B)(i)).

22. The Amendment also defines “Global Retail Business” to include:

any general or specialty retail, grocery, wholesale membership club, or
merchandising business, inclusive of its respective parent companies, subsidiaries,
and/or affiliates, that: (a) in any country or countries outside of the United States
in which Walmart conducts business or intends to conduct business in the twelve
(12) months following [Mullany’s] last day of employment with Walmart, sells
goods or merchandise at retail to consumers and/or businesses (whether through
physical locations, via the internet or combined); and (b) has gross annual
consolidated sales volume or revenues attributable to its retail operations (whether
through physical locations, via the internet or combined) equal to or in excess of
U.S.D. $5 billion in any country pursuant to (B)(ii)(a) or in the aggregate equal to
or in excess of U.S.D. $5 billion in any countries taken together pursuant to
(B)(ii)(a) when no business in any one country has annual consolidated sales
volume or revenues attributable to its retail operations equal to or in excess of
U.S.D. $5 billion.
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(See Ex. B, § 4(B)(ii)).

23. As Executive Vice President and President of Walmart North, Mullany had access

to, and used in the course of performing his employment duties, extensive confidential,

proprietary, and/or trade secret information of Walmart, including, inter alia, information

regarding Walmart’s four retail business units, its current financial information and projections,

its long- and short-term business strategies, acquisition strategies, real estate strategies,

marketing strategies, online sales and marketing strategies, merchandising strategies, price

strategies, store operations, supply chain and logistics, costs, efficiencies, human resources,

current geographic markets, and strategies for expansion in current or potential geographic

markets.

C. Mullany Resigns from Walmart, and Agrees to Work for CVS

24. On October 24, 2010, only 10 months after entering into the Agreement, Mullany

informed Michael Duke, Walmart’s CEO, that he was resigning his position. Mullany’s final

day of employment with Walmart was November 5, 2010.

25. Shortly thereafter, Walmart was informed that Mullany was seeking employment

with CVS, and that CVS intended to hire Mullany.

26. As one of the United States’ largest retail pharmacy chains, CVS has gross annual

consolidated sales volume or revenues attributable to its retail operations in the United States

equal to or in excess of U.S.D. $5 billion.

27. Accordingly, CVS is a “Competing Business” as defined in the Agreement and

the Amendment.

28. The retail pharmacy market and associated markets are highly competitive, and

retail pharmacies vie for many of the same customers in a given geographic location. CVS
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competes directly with Walmart in both the prescription drug and over-the-counter drug markets

that make up the large part of Walmart’s Health and Wellness business, as well as in the medical

clinic market, the consumables market, the health and beauty aid market, the grocery market, and

to a lesser extent, the apparel market.

29. As Mullany’s employment with CVS would violate the Agreement, counsel for

Walmart contacted counsel for CVS on November 8, 2010, to advise CVS of Mullany’s

Agreement and of Walmart’s intention to enforce the Agreement. Nonetheless, on November

12, 2010, CVS confirmed its desire to employ Mullany.

30. Since their initial contact on November 8, 2010, counsel for Walmart and counsel

for CVS have endeavored to reach agreement on Walmart’s right to enforce the terms of

Mullany’s Agreement as it relates to the prospect of CVS employing Mullany as President of its

Retail Division.

31. Most recently, on December 2, 2010 and during the course of continued

discussions between CVS and Walmart, CVS indicated its intent to employ Mullany as President

of its Retail Division, commencing on December 6, 2010.

32. Mullany’s intention to work for Walmart’s direct competitor in the pharmacy and

associated retail business markets violates the terms of the Agreement.

33. Mullany’s employment with CVS will necessarily require Mullany to use and

disclose Walmart’s Confidential Information. Walmart and CVS are direct competitors, both in

the pharmacy market as well as several associated markets. Knowledge of Walmart’s

confidential information would be extremely valuable to CVS and will be used by CVS to gain

competitive advantage. Mullany’s extensive and intimate knowledge of Walmart’s highly secret
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business strategies will necessarily be used and disclosed during his employment by CVS, and

indeed, may have been why CVS hired him in the first place.

FIRST CLAIM FOR RELIEF
(BREACH OF THE AGREEMENT BY MULLANY)

34. Plaintiff incorporates by reference each and every allegation set forth above, the

same as if fully set forth herein at length.

35. Mullany’s employment by CVS will constitute a breach of his Post-Termination

Agreement and Covenant Not to Compete, as he will be employed by a Competing Business of

Walmart, and engaging in or assisting that Competing Business to engage in competition with

Walmart’s business.

36. Mullany’s employment by CVS will also constitute a breach of his Post-

Termination Agreement and Covenant Not to Compete, since that employment will necessarily

cause him to use and/or disclose Walmart’s trade secrets and other confidential and proprietary

information in his employment.

37. If Mullany is employed by CVS, Walmart will suffer damages in an amount

which cannot reasonably be ascertained at present as a proximate result of Mullany’s breaches of

the terms of the Agreement.

38. As a result of Mullany’s improper conduct, Walmart is threatened with imminent

and irreparable harm, including the disclosure of its Confidential Information and trade secrets to

a direct competitor.

39. Walmart has no adequate remedy at law and is entitled to a temporary restraining

order and permanent injunction, enjoining Mullany from being employed by CVS Caremark

Corporation and from unlawful acts.
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SECOND CLAIM FOR RELIEF
(MISAPPROPRIATION OF TRADE SECRETS AGAINST BOTH DEFENDANTS)

40. Plaintiff incorporates by reference each and every allegation set forth above, the

same as if fully set forth herein at length.

41. The Confidential Information acquired by Mullany during his employment by

Walmart which, upon information and belief, will be used by Mullany and CVS during his

employment with CVS constitutes trade secrets under Delaware’s Uniform Trade Secrets Act, 6

Del. C. §§ 2001 et seq. (the “Act”), and is entitled to protection under the Act. This Confidential

Information, including, inter alia, information regarding Walmart’s four retail business units, its

current financial information and projections, its business strategies, acquisition strategies, real

estate strategies, marketing strategies, online sales and marketing strategies, merchandising

strategies, price strategies, store operations, supply chain and logistics, costs, efficiencies, human

resources, current geographic markets, and strategies for expansion in current or potential

geographic markets, is not generally known, and is not readily ascertainable by proper means by

other persons who can obtain economic value from their disclosure or use.

42. Mullany’s employment with CVS will violate the Act, in that:

a. Mullany will necessarily disclose Walmart’s trade secrets without consent,

knowing that his knowledge of Walmart’s trade secrets was acquired

under circumstances giving rise to a duty to maintain their secrecy and

limit their use.

b. CVS will necessarily acquire Walmart’s trade secrets by inducing Mullany

to breach his duty to keep Walmart’s confidential strategic and business

information secret.
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c. CVS will necessarily use Walmart’s trade secrets without consent,

knowing that its knowledge of the trade secrets was derived through

Mullany, who owes a duty to keep Walmart’s confidential strategic and

business information secret.

43. As both Mullany and CVS have been informed that Mullany’s employment with

CVS would require him to disclose and use Walmart’s confidential trade secrets, both

Defendants will have acted maliciously and willfully in misappropriating and using Walmart’s

trade secrets.

44. If Mullany is employed by CVS, Walmart will suffer damages in an amount

which cannot reasonably be ascertained at present as a proximate result of the disclosure of its

trade secrets.

45. Mullany’s and CVS’ improper conduct threaten Walmart with imminent and

irreparable harm.

46. Walmart has no adequate remedy at law and is entitled to a temporary restraining

order and permanent injunction, enjoining Mullany from employment by CVS Caremark

Corporation and from the use and disclosure of its trade secrets.

THIRD CLAIM FOR RELIEF
(TORTIOUS INTERFERENCEWITH CONTRACT BY CVS)

47. Plaintiff incorporates by reference each and every allegation set forth above, the

same as if fully set forth herein at length.

48. CVS was made aware of the Agreement between Mullany and Walmart before

Walmart initiated this action.

49. By virtue of the past, present, and continuing attempt by CVS to employ Mullany,

CVS knowingly and intentionally induced Mullany to breach the Agreement.
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50. The wrongful interference by CVS with Walmart’s contractual relationship with

Mullany was and is legally not justified.

51. CVS’ interference with Walmart’s contractual relationship with Mullany is

continuing and intentional and will proximately result in damage to Walmart.

52. Unless CVS is restrained and enjoined from unlawfully interfering with

Walmart’s Agreement with Mullany, Walmart will suffer imminent and irreparable harm,

including the disclosure of its Confidential Information and trade secrets to a direct competitor.

WHEREFORE, because the acts of Defendants Mullany and CVS are intentional, willful,

and without regard to the rights of Plaintiff, Plaintiff requests the following relief:

1. That a temporary restraining order, preliminary and permanent injunction be

entered enjoining Defendant Mullany as follows:

a. Enjoining Defendant Mullany from engaging in any employment or
association in any capacity with CVS Caremark Corporation for a period
of two (2) years from the date of the entry of the Court’s final order;

b. Enjoining Defendant Mullany from converting to his own use and benefit
any of Plaintiff’s confidential and proprietary information and/or trade
secrets, including, but not limited to, information regarding Walmart’s
products or services, strategies, research and development efforts,
logistics, transportation, selling and delivery plans, geographic markets,
developing or potential geographic markets, developing or potential
product markets, mergers, acquisitions, divestitures, data, business
methods, computer programs and related source and object code, supplier
and customer relationships, contacts and information, methods or sources
of product manufacture, know-how, product or service cost or pricing,
personnel allocation or organizational structure, business, marketing,
development and expansion or contraction plans, information concerning
the legal or financial affairs of Walmart, and any other non-public
information;

c. Ordering Defendant Mullany to immediately return to Plaintiff all of
Plaintiff’s confidential, proprietary and/or trade secret information that he
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may possess or control and to affirm that he has returned to Plaintiff all
such information.

2. That a temporary restraining order, preliminary and permanent injunction be

entered enjoining Defendant CVS Caremark Corporation from engaging Mullany in any

employment or association in any capacity with CVS Caremark Corporation for a period of two

(2) years from the date of the entry of the Court’s final order;

3. That the Court award to Plaintiff costs, interest and attorneys’ fees; and

4. That the Court order such other relief in law or in equity to which Plaintiff may be

entitled.

POTTER ANDERSON & CORROON LLP

By: /s/ Kathleen Furey McDonough
Kathleen Furey McDonough (#2395)
Sarah E. DiLuzio (#4085)
John A. Sensing (#5232)
1313 North Market St.
P.O. Box 951
Wilmington, Delaware 19899-0951
(302) 984-6000

Dated: December 2, 2010
990171/36227 Attorneys for Plaintiff Wal-Mart Stores, Inc.


